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Under the Restatement (Second) of Contracts, a voidable contract
is one in which one or more parties have the power by a mani-
festation of election to do so, to avoid the legal obligation created
by the contract, or by ratification of the contract to extinguish the
power of avoidance.! Grounds upon which a contract is void-
able include fraud, duress, mental illness, lack of mental capacity,
intoxication, and infancy.? In other contexts, such as the validity
of releases, the doctrine of contractual ratification is applicable.
That doctrine provides for the enforcement of a promise to per-
form all or part of an antecedent contract of the promisor, previ-
ously voidable by him, but not voided prior to the making of the
promise.® For example, if an employer makes contributions under
a voidable agreement after learning of the fraud or duress, or
other default that makes the contract voidable, then the employer
has ratified the contract. More generally, a failure to act promptly
to repudiate a voidable contract may be treated as a ratification.*
However, in the context of a designation of beneficiary, the cir-
cumstances are frequently such that there is no realistic opportu-
nity for the designation of a beneficiary to be ratified. The change
in designation may have occurred on the individual’s deathbed or
while his or her medical condition was severely deteriorating. As
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a result, as a practical matter, if the designation of a beneficiary is
the product of duress, undue influence, intoxication from medi-
cation, or lack of mental capacity, it is, at least under generally
understood principles of contract law and wills, null and void.>

ERISA PREEMPTION AND FEDERAL
COMMON LAW

Most courts have held that challenges to a properly executed
designation-of-beneficiary form on the grounds of undue influence or
lack of mental capacity are preempted by ERISA although there is
authority to the contrary” and only rarely would the choice between
federal or state laws be determinative of the outcome.?

Perhaps the clearest illustration of this sentiment is Manaban v.
Meyers,® a pre-Egelhoff'° case that was likely incorrectly decided! but
is nonetheless instructive for its comments on this issue. In holding
that undue influence and lack of mental capacity claims were not
governed by ERISA, the Texas Court of Appeals stated:

We are not here dealing with a state or testamentary law that
varies from state to state. We have found no state that recognizes
change of beneficiary designation made by mental incompetents
and none that recognizes changes caused by undue influence.
These doctrines of state law do not threaten inconsistent state
regulation of anyone.

The court analogized the application of these doctrines to the
uniform treatment under the state slayer statutes,”? a grouping
not typically made, although, as the court noted, in Ridgeway v
Ridgeway® the US Supreme Court indicated that its holding did not
apply to “extreme fact situations or instances in which the benefi-
ciary has obtained the proceeds through fraudulent or illegal means
as, for example, where the named beneficiary murdered the insured
service-member.”'*

However, ERISA preemption does not provide any doctrinal guid-
ance. ERISA is silent on the matter of which beneficiary shall be
deemed the beneficiary among disputing claimants,'> nor is there any
language in ERISA as to the manner in which a plan administrator
should deal with fraud, forgery, duress, undue influence, or mistake
in a change-of-beneficiary form.® As a result courts have looked to
federal common law."”

Even when there is agreement that federal common law applies,
an issue may arise as to the appropriate source.’® Thus, in Tinsley v.
General Motors Corp., the US Court of Appeals for the Sixth Circuit,
finding the issue to be one of first impression, looked to the laws
of the states within the Sixth Circuit.” In Sun Life Assurance Co. v.
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Tinsley,® the US District Court for the Western District of Virginia
noted that the US Court of Appeals for the Fourth Circuit had held
in Singer v. Black & Decker Corp.?' that federal common law should
be “consistent across the circuits,” a formulation? that “would suggest
that district courts should regard even precedent from outside their
circuit as controlling as long as no conflicting in-circuit law exists.”
The district court understood the implication of Singer:

Giving effect to Singer by simply accepting the Sixth Circuit’s
approach would mean imposing the law of Michigan, Ohio,
Kentucky, and Tennessee on the entire country merely because
the issue arose first there. For courts located in Virginia, it means
deviating significantly from the more easily proven three-pronged
approach taken by the local courts.?

While acknowledging that the implication of Singer caused the
court to have “some uncertainty,” it nonetheless found that:

[Tlhe interests of national uniformity which ERISA’s preemption
clause is designed to secure makes adoption of the Sixth Circuit’s
enunciation of [the] undue influence test the most prudent course.
The Tinsley test is not highly idiosyncratic or otherwise prob-
lematic for nationwide application. Even if it does not comport
exactly with what this Court or the Fourth Circuit might have
adopted in its absence, it provides a perfectly suitable framework
for analysis of this case.?

Similarly, in Alliant Techsystem, Inc. v. Marks and Irwin Bank &
Trust,” the Minnesota District Court accepted the argument of Irwin
Bank that the court should look to the majority approach of states in
the Eighth Circuit to determine the appropriate burden of proof for
undue influence, while rejecting the claim of the other that a district
court in determining the appropriate federal common law standard
should look to the law of the state in which it sits. Minnesota applies
a clear and convincing evidence standard, while other states in the
Eighth Circuit apply a preponderance of the evidence standard.

UNDUE INFLUENCE

In Tinsley v. General Motors Corporation,® the US Court of Appeals
for the Sixth Circuit decided that although the general rule was that
courts are not required to look beyond the designation-of-beneficiary
form to determine the appropriate beneficiary under an ERISA plan, it
did “not believe this rule is applicable here ... where the validity of a
plan document itself is in question.”® It began its analysis by observ-
ing that because there was no established case law in the Sixth Circuit
dealing with forgery and undue influence, it was necessary to look
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to state law principles for guidance.*® The court extracted general
principles from state law in the Sixth Circuit to guide its federal com-
mon law analysis. First, undue influence is defined as influence that
is “sufficient to overcome volition, destroy free agency, and impel the
grantor to act against the grantor’s inclination and free will.”*' Second,
“a showing of mere motive or opportunity to exert excessive control
over another is not enough to make out a claim of undue influence;
rather, the influence must actually be exerted, either prior to or at the
time of the execution of the relevant document.”® In making the deter-
mination, courts look to a number of factors, including the following:

e The physical and mental condition of the benefactor;

*  Whether the benefactor was given any disinterested advice
with respect to the disputed transaction;

* The “unnaturalness” of the gift;
* The beneficiary’s role in procuring the benefit;

* The beneficiary’s possession of the document providing the
benetit;

* Coercive or threatening acts on the part of the beneficiary,
including efforts to restrict contact between the benefactor
and his relatives;

e Control of the benefactor’s financial affairs by the benefi-
ciary; and

* The nature and length of the relationship between the bene-
factor and the beneficiary.

In light of the foregoing, it is not surprising that the Sixth Circuit
concluded that the inquiry into the exercise of undue influence is a
“highly fact-intensive one.”3

There is a split of authority as to the evidentiary standard when
an undue influence allegation is made. Because undue influence can
be characterized as a type of fraud, some courts hold that it must be
proven by clear and convincing evidence,* while other courts would
only require a preponderance of evidence.* There is agreement,
however, that the analysis is fact-sensitive,¥” and that it is insufficient
merely to show that a person had the opportunity to exercise undue
influence.

As an illustration of what a plaintiff would need to establish to
successfully fend off a summary judgment motion on an undue influ-
ence claim, in Washington v. Ganaway?® the US District Court for the
Northern District of Texas found that the plaintiff had sufficiently pled
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a cause of action for undue influence by alleging that the defendant
had exerted an undue influence on the decedent sufficient to sub-
vert or overpower the decedent’s mind at the time that the decedent
designated the defendant as beneficiary and, but for the defendant’s
influence, the decedent would not have designated the defendant as
the beneficiary.

MENTAL CAPACITY®

The federal common law standard for mental incompetence
requires that the donor know the nature of his property, the nature
of his acts, and the material objects of his bounty, including his rela-
tionship toward them and the consequences of his act uninfluenced
by any material delusion.*' This is a more detailed breakdown than
the Restatement (Second) of Contracts formulation, which provides
that a person incurs only voidable contractual duties by entering
into a transaction if by reason of mental illness or defect: (1) he is
unable to understand in a reasonable manner the nature and con-
sequence of the transaction, or (2) he is unable to act in a reason-
able manner in relation to the transaction, and the other person has
reason to know of the condition.”? A state law formulation of the
test may be somewhat different. For example, in Metropolitan Life
Ins. Co. v. Baker® the Missouri District Court indicated that the test
is whether

at the time of the execution of the will or codicil, the testator
understood the ordinary affairs of life, the value and extent of his
property, the persons who are the material objects of his bounty,
and that he is giving his property to the persons mentioned in the
will or codicil in the manner stated.*

Although the different federal and state formulations of the sub-
stantive test for mental competence are not likely to be outcome-
determinative, the procedural aspects might be. Thus, for example, it
has been held that, under the federal common law standard, a party
challenging competency must establish lack of mental capacity by a
preponderance of the evidence,® however, some state courts hold
that to overcome the showing of mental capacity, the evidence must
be clear, cogent, and convincing.® Also, under federal common law,
the evidentiary burden is on the party challenging competency,?”
while, by way of example, under Missouri law, when a beneficiary
designation is challenged on the grounds that the person executing
the instrument lacks the capacity, the proponent of the challenged
instrument has the burden to establish a prima facie case of the due
execution of the beneficiary designation and the sound mind of the
grantor at the time of the execution.® A determination of capacity may
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require a district court to consider information outside the administra-
tive record.®

In Metropolitan Life Ins. v. McCloskey, a Missouri District Court
found that the evidence that the participant did not have the clear-
ness of mind and memory sufficient to know the consequences of her
act was considerably greater than the evidence required to overcome
the presumption of competence. The evidence that the decedent was
competent was not credible. Decedent had undergone a tracheotomy
and, per the hospital records, she was in intense pain. On the date
that she signed the forms, she received several doses of Demerol and
Valium in addition to those she had been receiving for weeks. The
court concluded that the decedent was too impaired to concentrate
on reading or to understand the consequences of a major legal deci-
sion. Further, the treatment and medication were intended to impair
her cognitive abilities and make her more comfortable.

DURESS

Allegations of duress with respect to a designation of beneficiary are
an infrequent occurrence with ERISA.>* Under the Restatement (Second)
of Contracts, two types of duress must be distinguished. An improper
threat by a party to a contract makes the contract voidable by the other
party for reasons of duress when the threat leaves the victim with no
reasonable alternative to manifesting consent to the contract. In contrast,
an improper threat by a party not a party to the contract renders the
contract voidable only if the uninvolved party to the contract has not, in
good faith and without reason to know of the duress, either given value
or relied materially on the transaction.’> With respect to challenges to a
beneficiary designation, the former type will be relevant.

Duress can further be broken down into three types: duress by
physical compulsion; undue influence,” and duress by threat>* A
difficult economic choice does not constitute duress.” With respect
to any of these three types of duress, there is an interesting open
question with respect to federal common law: is fear that is sufficient
to overcome the will of a person of ordinary fitness the standard for
duress, or fear to overcome the will of the party thereto? That is, is
the evidentiary standard subjective or objective?*

THE EFFECT OF THE KENNEDY CASE

In Kennedy v. Plan Administrator for DuPont Savings and Investment
Plan,” the US Supreme Court reaffirmed the “plan document rule.”
It noted that ERISA requires every employee benefit plan [to] be
established pursuant to a written instrument,® specifying the bases
on which payments are made to and from the plan.” Under the plan
document rule, payments from the plan are to be made in accordance
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with the plan documents.® The Court also stressed the importance of
“holding the line” and not “blurlring] the bright-line requirement to
follow plan documents in distributing benefits.”' The Court noted that
“the cost of less-certain rules would be to a plan” because it would
force plan administrators “to examine a multitude of external docu-
ments that might purport to affect the dispensation of benefits.”®?

The Supreme Court also noted the benefits of “protecting” the plan
document:

The point is that by giving a plan participant a clear set of instruc-
tions for making his own instructions clear, ERISA forecloses any
justification for inquiries into nice expressions of intent, in favor of
adhering to an uncomplicated rule: simple administration, avoid[ing]
double liability, and ensurfing] that beneficiaries get what’s coming
quickly, without the folderol essential under less-certain rules.%

A few cases have relied upon Kennedy in addressing arguments
that a participant election under an ERISA plan was the product of
undue influence. In Young v. Terrance Anderson and Ford Motor
Compamny,* the plaintiff alleged that Terrence Anderson, the plaintiff’s
brother, a defendant in the case as well as the Ford Motor Company,
exerted undue influence in obtaining the designation of beneficiary
under the decedent’s retirement benefit with Ford Motor Company.
Although Terrence Anderson had commenced receiving some ben-
efits under the Ford plan, the plaintiff obtained an order that the
defendant was holding the funds in constructive trust for the benefit
of the plaintiff. With this order, Young went to Ford requesting that it
cease making payments to Anderson and instead make the payments
to the plaintiff. Ford refused to cease making payments to Anderson.
The plaintiff then filed an action in federal district court, which found
that Ford had acted properly. After discussing Kennedy, the US District
Court for the Eastern District of Michigan concluded that:

[Tlhe relevant Plan document, the application, clearly designates
Anderson as the beneficiary. There is nothing in the document to
indicate any error of any kind. Ford is therefore entitled to rely
on the application.®

With respect to the probate court order, the district court indicated it
was important to note that the order did not direct Ford to pay benefits
to the plaintiff. Rather, it stated that since the probate court order was
directed to Anderson, who was holding the payments from Ford to
him in trust for the plaintiff, there was “no need to determine whether
the probate court order preempts ERISA because it simply does not
direct Ford to make any payments whatsoever regarding the benefit.””

In Dunlap v. Ormet Corporation,” Unum paid the spousal benefi-
ciary under a group life insurance policy pursuant to a designation

BENEFITS LAW JOURNAL 7 VOL. 27, NO. 2, SUMMER 2014



Challenges to Beneficiary Designations under ERISA

signed by the plan participant a few days before his death. Thereafter,
the previously designated beneficiary sued Unum, the employer, and
the two beneficiaries, contending that the revised beneficiary desig-
nation form was signed while the participant was in a confused and
disoriented state. However, as in Young v. Anderson, at no time before
payments began did the plaintiff indicate that it wished to submit a
competing claim. The plaintiff nonetheless argued that both Unum
and the employer had acted negligently in accepting a modified
designation of beneficiary form without investigating its validity. Not
surprisingly, the district court, after a detailed analysis of Kennedy,
rejected the rule, explaining that:

The record before this Court establishes that defendant Ormet, as
the Plan Administrator, and the Unum defendants, as the Claims
Fiduciary, followed the procedures set forth in the Plan. The cor-
porate defendants did their statutory duty by paying the benefits
to the named beneficiaries in conformity with the procedures set
forth in, and the records identified by, the plan documents. The
Court believes that neither defendant was required to consider
external circumstances in light of the clear distribution instruc-
tions in Mr. Dunlap’s beneficiary form.%

There is also authority that Kennedy does not apply once ERISA
plan assets have been distributed.”

Courts continue, however, to carve out exceptions to the plan
document rule for those defenses that go to the wvalidity of the
designation-of-beneficiary application.” Thus, in Unicare Life & Health
Ins. Co. v. Wheatley, the US District Court for the Southern District of
Ohio indicated that designation in a plan document made by a plan
decedent controls the distribution of insurance proceeds, absent an
allegation that the documents are fraudulent, otherwise unreliable, or
are the product of undue influence.”? If a designation-of-beneficiary
form is challenged as a forgery or a product of fraud, then the plan
administrator (or a district court if the plan filed an interpleader):

To determine whether a signature is forged...would be forced
to look at other copies of the decedents signature [and to]
determine whether the change of beneficiary was fraudulently
submitted ... would be forced to look at circumstances surround-
ing its submission.”

CONCLUSION

From both a factual and legal perspective, issues of undue influ-
ence, mental capacity, and duress present difficulties for a plan admin-
istrator. Although the issues may be analogous to those presented in
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the more frequently encountered divorce context, there are also
significant differences. In all scenarios, the plan administrator may be
faced with deciding among competing claimants, but that determina-
tion is more difficult from an evidentiary perspective when one of the
defenses that make a contract voidable is raised. As noted previously,
the resolution of the issues is fact intensive,” and the analysis, particu-
larly with respect to undue influence, requires a consideration of mul-
tiple factors—a commonplace task for a judge but one far less so for a
plan administrator. Further, the issues tend to be subtle ones. There is
always influence present, but when does it cross the line and become
undue? The designated beneficiary whose receipt of death benefits is
being challenged may have had ample opportunity to exercise undue
influence, but did the person actually exercise that influence? A dece-
dent may have had Alzheimer’s disease, his or her medical condition
may have been seriously deteriorating, or he or she may have been on
substantial medication that could affect one’s cognitive processes. But
none of these elements in and of themselves would establish a lack
of mental capacity, for the issue is the decedent’s lucidity at a specific
point in time, namely, the time the designation of the beneficiary form
was completed. As these illustrations also indicate, these are not cases
that can be avoided by improved plan administration with respect to
monitoring the designation of beneficiary applications.”

Further, the legal issues presented have no relationship to the plan
document, and, although it would in theory be possible for a plan to
address these issues, in my experience no plans do so. Additionally,
many of the issues are evidentiary. Thus, there is a federal presump-
tion of mental capacity in the insurance context;” should that pre-
sumption be equally applicable to a tax-qualified plan and, if so,
what does a legal presumption mean to a plan administrator? How
does it relate to the burden of proof, and what should the evidentiary
standard be: preponderance of the evidence, or clear and convincing
evidence? If the latter, what does “clear and convincing” mean?” Is
hearsay evidence admissible before a plan administrator? These may
be appropriate questions for a law school evidence class but perhaps
not for a plan administrator. Conflicts of laws issues may be present-
ed, for example, when the plan is administered in the Fourth Circuit,
in which district court cases apply a clear and convincing standard,
but the plan challenging the designation could bring a lawsuit in a
state located in the Eighth Circuit or the Tenth Circuit, in which the
standard is preponderance of the evidence.”

Case law has not addressed these issues for a number of reasons.
First, in a majority of cases, there is no administrative record because
the insurer or plan sponsor has filed an interpleader action.” Second,
in other cases, the potential beneficiaries who were challenging
the designation of the beneficiary application presented little or no
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evidence in support of their allegations.® Third, in other cases the
plan administrator disregarded evidence of undue influence or lack
of capacity.® No case was located in which the plan administrator
upheld an undue influence or lack of mental capacity challenge on
an apparent preponderance of the evidence or greater weight of the
evidence standard. But the facts on which the decision was rendered
would not appear to satisfy a clear and convincing evidence standard,
although it is unclear whether a plan administrator would be required
to follow federal common law,* particularly when there are no Court
of Appeals decisions on the issue in the jurisdiction in which the plan
is administered. Under these circumstances, a plan administrator’s
best approach, consistent with its fiduciary obligations,® is to make
a detailed finding of fact, perhaps even hold a hearing with the pos-
sibility of cross-examination, and then file an interpleader.®
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1993), quoted in IBM v. Reid, 1997 WL 375,969 (S.D.N.Y. 1997) (A party asserting
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55. Samuelson v. Covenant Healthcare Systems, 2011 WL 5143156 (E.D. Mich. 2011).
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Ohio 2010). See also Kmatz v. Metropolitan Life Ins. Co., 2006 WL 1209362 (S.D. Ohio
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admissible as evidence to establish...illegality, fraud, duress or other invalidating
cause,” citing Restatement (Second) of Contracts § 214).
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78. See notes 36 through 39 and accompanying text, supra.

79. See, for example, Hutchinson v. Reliastar Life Ins. Co., 2007 WL 2887610 (N.D.
Tx. 2007); Metropolitan Life Ins. Co. v. White, 68 Fed. Appx. 644 (6th Cir. 2003);
Metropolitan Life Ins. Co. v. Gibbs, 89 ESupp. 2d 877 (E. D. Mich. 2000); Metropolitan
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WL 186167 (D.N.D. 2009); Alistate Life Ins. v. Short, 2005 WL 1972551 (S.D. Ohio
2005); Jefferson Standard Insurance Co. v. Craven, 365 FSupp. 861 (M.D. Pa. 1973).

80. See, for example, Scheffler v. Metropolitan Life Ins. Co. (D. Ariz. 2006) 2006 WL
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sought to address these difficult issues. See Trustees of the Electricians’ Salary Deferral
Plan v. Wright, 688 F3d. 922 (8th Cir. 2012) (Appeals Committee directly addressed
the issue of undue influence and mental incapacity and found party presented insuf-
ficient evidence to support his claim); Clark v. Board of Trustees of Steamship Trade
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82. Cf King v. Hartford Life and Accident Insurance Company, 414 F3d 994 (8th
Cir. 2005) (While a court may develop a federal common law of ERISA to interpret
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Longshoremen’s Association Benefit Trust Fund, 896 F2d 1366 (4th Cir. 1992) (“If
Board of Trustees had declined to investigate the charge of undue influence against
Caldwell, it certainly would have violated its fiduciary duty.”)

84. For a more general discussion of possible ERISA issues with respect to inter-
pleader, see Salkin, “ERISA Aspects of Interpleader,” 36 Journal of Pension Planning &
Compliance 73 (Spring 2010).
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