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In Black & Decker Disability Plan v. Nord,' the US Supreme Court
held that although a plan administrator could not give special
deference to the opinions of treating doctors in disability benefit
disputes, plan administrators must still base their findings on “reli-
able evidence.” As one commentator has observed, “that begs the
question of what constitutes reliable evidence.”® This article dis-
cusses two of the areas of ERISA benefits in which the reliability
of evidence is at issue: hearsay testimony and video surveillance.

HEARSAY*

There is unanimity among the courts that “the administrative
review conducted by the trustee in an ERISA case is not a trial and the
trustees are not bound to follow the Federal Rules of Evidence® and a
plan administrator can consequently consider hearsay evidence.® One
of the clearest statements on this issue is found in Bigley v. Ciber, Inc.
Long Term Disability Plan:’

Likewise, plaintiff’s position that the administrative record con-
tains certain inadmissible hearsay reflects counsel’s continuing
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failure to understand the procedure in an ERISA case. The admin-
istrative record is what it is. If it contains hearsay that would
be inadmissible in a court of law under the Federal Rules of
Evidence, so be it. The rules of evidence do not apply to what
the plan or a third party administrator may consider in evaluating
a long term disability claim. If they rely on unreliable evidence,
then that could and should be considered by the reviewing court
in making a determination as to whether to affirm or reverse
the decision of the administrators. However, the court does not
exclude evidence that is part of the record considered below.®

However, the fact that a plan administrator may consider hearsay
evidence does not relieve it of its general responsibility to conduct a
“full and fair review.” As the US Court of Appeals for the Fifth Circuit
indicated in Pierre v. Connecticut General Life Insurance Company,
by itself, hearsay evidence cannot support a plan administrator’s
finding unless the evidence “meets certain indicia of reliability.”” Tt
indicated that if the only evidence supporting the plan administra-
tor’s decision was the statement by the murderer of the plaintiff’s
husband that she shot him in self-defense “unsupported by corrobo-
rating evidence, then the abuse of discretion standard would permit
us to conclude that, because of the witness’ self-serving interests,
the decision to deny benefits, based on this statement without more,
would be beyond the bounds of a reasonable judgment.” In Truitt
v. Unum Life Insurance Company of America, the court explained
that:

“Min the context of ERISA, evidence is tested through a prob-
ing administrative process and that, in that process, issues of
inauthenticity, contradiction, unreliability and bias all may be
pertinent. This probing process contemplates that the plan
administrator must first identify evidence to support its decision
to deny benefits... Then the claimant may attempt to discredit
that evidence by, among other things, attacking its source... And
finally the plan administrator will consider whether, given its
asserted deficiencies, the evidence in question continues to sup-
port the decision to deny benefits.”!!

Therefore, in cases in which there is no issue concerning the
admissibility of hearsay evidence in the administrative record,
courts will often backstop that statement by indicating why in the
particular case, the plan administrator could accept the evidence
as reliable.!'?

Although these principles are straight forward, counsel needs to be
cognizant of the observation of the US Court of Appeals for the Third
Circuit in Luby v. Teamster Health Welfare and Pension Trust Fund':
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Administrators may be laypersons, appointed under the plan,
sometimes without legal, accounting, or other training prepar-
ing them for the responsibility, often without any expertise in
or understanding of the complex problems arising under ERISA,
and, as the case demonstrates, little knowledge of the rules of
evidence or legal procedures to assist them in fact finding.'*

SURVEILLANCE

The ordering of video surveillance is viewed by some courts as an
aggressive tactic, however, nothing prohibits its use,' nor is there any-
thing “ procedurally improper™® about the use of surveillance. Courts
have indicated that the use of video surveillance to observe a benefit
claimant and document a claimant’s abilities'” is reasonable' and also
a proper method of investigating disability claims,' including poten-
tially fraudulent ERISA claims.?® Other courts have stated that a plan
administrator may rely on video surveillance to assist in the determi-
nation of eligibility, and that video surveillance has “great utility” for
verifying many components of subjective self-reporting.?* Thus, as a
general proposition, video surveillance may be properly considered in
making a decision to deny benefits to a claimant.?® Although the issue
of whether video surveillance is truly probative of whether a claimant
qualifies for disability benefits is fact specific,® courts have indicated
that the weight to be given to surveillance evidence depends on both
the amount and nature of the activity observed,” and the probative
value of a videotaped depiction of a claimant’s activities depends on
what those depictions demonstrate in relation to the administrative
record as a whole.?® In Solnin v. GE Group Life Assurance Company,”’
the federal district court indicated that “although video surveillance tape
may be instructive in comparing a claimant’s behavior with his reported
limitations,® the information gleaned is not necessarily dispositive on
its face and must be considered within the context of the particular
case.”” Consequently, even if surveillance does not provide objective
proof of a claimant’s disability, and it is debatable how much weight to
give to the surveillance video, it must be given some weight.** While
an overreliance on video surveillance alone may be arbitrary and capri-
cious,*' as exemplified in Osburn v. Auburn Foundry,* surveillance
evidence may be used in conjunction with other medical evidence to
support an administrator’s decision to terminate benefits.** Expressed
somewhat differently, cases relying upon surveillance to affirm a denial
of benefits generally feature additional evidence to support a claimant’s
inability to work.** Further, even sporadic evidence capturing limited
activity may be used to uphold a termination of benefits, particularly
when the evidence shows a claimant engaging in activity that specifi-
cally contradicts his or her claim as to the manner in which he or she
spent his or her time and what activities that he or she could tolerate.*
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As an extreme case, in McGarrah v. Hartford Life Insurance Company,
a claimant who was disabled from working as a truck driver because of
a herniated disc was videotaped moving around unimpaired, including
unloading furniture.

An error that plan administrators sometimes make in determin-
ing whether disability benefits should be denied or discontinued is
extrapolating from the video surveillance without focusing on the
narrow issue before them. That is, the fact that a claimant performed
certain tasks on a video for a brief period of time does not necessarily
indicate that he or she could perform them repeatedly as part of the
duties of a daily occupation.’” Again, the context is critical. As the US
Court of Appeals for the Second Circuit stated in Balsamo v. Chater:?

[Wlhen a disabled person gamely chooses to endure pain in order
to pursue important goals, such as attending church and helping
his wife on occasion go shopping for their family, it would be a
shame to hold this endurance against him in determining benefits
unless his conduct truly showed that he is capable of working.

In some instances, the activities shown on the surveillance foot-
age are consistent with the claimant’s subjective complaints and self-
reported limitations,® or are uninformative,” or inconclusive,*! or are
“so thin and outdated that the administrator could not reasonably rely
on them,”* or cannot refute the claimant’s claims that he or she cannot
function after overexertion;* or show claimant engaging in activities
not outside the norm of his or her daily activities.* Other cases have
held that a plan administrator abuses its discretion when it terminates a
claimant’s benefits based upon footage demonstrating his or her ability
to engage in minimal activities over brief periods of time.*

However, although the length of a surveillance video is a relevant
consideration, there are no bright line rules in this area. Thus even
limited video surveillance may be sufficient to demonstrate functional
abilities that are inconsistent with a claimant’s subjective reported dis-
abilities.* The surveillance videos serve two purposes: they can call into
question a claimant’s credibility by contradicting his self-reporting of
symptoms and limitations? (although inconsistencies between a claim-
ant’s self-reported limitations and activities shown on a surveillance
video do not establish that the claimant was capable of gainful employ-
ment,® and there is no authority that benefit termination is reasonable
so long as a claimant exaggerates his or her symptoms);* and refuting
a treating physician’s assertion that a claimant is incapable of engaging
in these activities.®® Thus, when a surveillance video indicates that a
claimant’s physical limitations do not match either the claimant’s own
description of his or her activities or the opinions of his or her treating
physician,>" courts have been reluctant to deem a defendant’s denial
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of benefits arbitrary and capricious,’* although, as was true of hearsay
testimony, courts may seek out other evidence in addition to the surveil-
lance videos in upholding a denial of benefits by a plan administrator.>

CONCLUSION

In making long-term disability determinations, it is appropriate
for plan administrators to take into account both hearsay testimony
and video surveillance. Even when operating under an arbitrary and
capricious or abuse of discretion standard of review, however, hearsay
testimony and video surveillance will rarely be sufficient in and of
themselves to constitute substantial evidence upon which disability
benefits can be denied or terminated. Therefore, when possible, plan
administrators should seek out additional documentation to show that
the hearsay testimony was reliable and corroborating the evidence
of the video surveillance such as by the testimony of physicians and
functional evaluations.
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ble of sitting at a desk and performing an office job); Porca v. Prudential Ins. Co. of
America, 682 F. Supp. 2d 1057 (C.D. Cal. 2010); Migliaro v. IBM Long Term Disability
Plan, 231 F. Supp. 2d 1167 (M.D. Fla. 2002) (videotaped surveillance does not illus-
trate that plaintiff can function at a sedentary job away from his home); Hunter v.
Life Ins. Co. of N.A., 2011 WL 2566357 (6th Cir. June 29, 2011) (although surveillance
video indicated a discrepancy between Hunter’s stated and observed functionality,
the inconsistencies were relatively minor and did not demonstrate that plaintiff could
perform all of the duties of his occupation); Wilson v. Life Ins. Co. of North America,
424 F. Supp. 2d 1146, 1157, fn.6 (D. Nebr. 2006) (“Nothing in the record comes
close to establishing that [the claimant’s] activities of daily living could reasonably be
equated with the demands of a full-time job™); Adair, supra n.6 (surveillance video
may indicate that claimant can perform tasks, but not perform them eight hours a
day, five days a week on a consistent basis as is required for full-time work); Osborne
v. Hartford Life and Accident Ins. Co., 2012 WL 4088704 (W.D. Va. September 17,
2012) (a two-hour video segment of a surveillance video revealed some discrepancies
between claimed and observed functionality; however, it did not provide substantial
evidence that the claimant was performing medium level work on a full-time basis);
Lalli v. Hartford Life Ins. Co., 2012 U.S. Dist. LEXIS 1523312 at [*p.25], 2012 WL 602740
(D. Utah February 23, 2012) (surveillance footage of a doctor playing golf did not did
not justify a denial of disability payments because “four and a half hours of golf does
not equate to a full 8 hour work day”), quoted in Osborne; Clark v. Metropolitan Life
Ins. Co., 2006 WL 3505999 (S.D. Ohio, December 4, 2006); Hanisek v. Hartford Life
Ins. Co., 2008 WL 283714 at [*p.4] [E.D. Mich. January 31, 2008) (a surveillance video
of claimant walking 30 minutes, operating a car, and performing other small tasks
“fail to show plaintiff either performing any single or combination of activities for an
eight...hour period”.), quoted in Hunter v. Life Ins. Co. of NA, 2011 WL 2566357 (6th
Cir. June 29, 2011); Beaty v. Prudential Ins. Co. of America, 313 Fed. Appx. 46, 49 (9th
Cir. 2009) (a court should not draw an “insupportable inference” from surveillance
footage or reports that indicate that a plaintiff can perform normal daily activities by
failing to consider how these activities demonstrate that he or she can perform the
duties of his or her occupation), quoted in Watts v. Metropolitan Life Ins Co., 2011
WL 1585000 (S.D. Cal. April 26, 2011); Frerichs, supra n.18 (video surveillance does
not show plaintiff engaged in the activities for which he claims long-term disability
benefits—the inability to perform the essential duties of a dentist); Montour v. Hartford
Life & Acc. Ins. Co, 588 F.3d 623, 633 (9th Cir. 2009) (although plaintiff could perform
sedentary activities in bursts spread out over four days, it did not indicate that he
was capable of sustaining activity in a full-time occupation.); Glockson v. First Unum
Life Ins. Co., 2006 WL 1877140 at [p.7] (N.D.N.Y. July 6, 2000) (“reliance on snap-
shot evaluations like surveillance is logically suspect in assessing conditions which
result in debilitating pain and/or fatigue following periods of activity”); Solnin v.
GE Group Life Assurance Co., 2007 WL 923083 (E.D.N.Y. March 23, 2007) (fact that
claimant engaged in a few hours of activity on three separate days did not belie evi-
dence that she could not perform sedentary work).

38. 145 F.3d 75, 81 (2d Cir. 1998).

39. Chellman v. Karen Foundation Health Plan, 2009 WL 3651567 (9th Cir. 2009);
Bloom, supra n.22; Marantz, supra n.25; Bertelsen v. Hartford Life Ins. Co.,
1 F. Supp. 3d 1060 (E.D. Cal. 2014); Montour v. Hartford Life and Accident
Ins. Co.

BENEFITS LAW JOURNAL 10 VOL. 28, NO. 2, SUMMER 2015



Hearsay and Video Surveillance

40. Moros, supra n.15; Cf Morgan v. Unum Life Ins. Co. of America, 346 F.3d 1173,
1178 (8th Cir. 2003) (video surveillance of a claimant’s activities not substantial evi-
dence because insurer was previously aware that the claimant routinely engaged in
the type of activity observed), quoted in Green, supra n.18.

41. Rapolla, supra n.37.

42. Cook v. Liberty Life Assurance Co. of Boston, 320 F3d 11, 15 and 23 (1st Cir. 2003)
(administrator relying on claimant showing real estate on two Sundays to discontinue
benefits), discussed in Doe, supra n.25.

43. Hanusik v. Hartford Life Ins. Co., 2008 WL 283714 at [*pg 4] (E.D. Mich., January
31, 2008), quoted in Lewandowski v. Companion Life, 2010 WL 3862719 (E.D. Mich.
September 28, 2010).

44. Frerichs, supra n.18; Groez-Salomon v. Paul Revere Life Ins. Co., 1999 WL
33244979 [*p.6] (C.D. Cal. February 4, 1999) (noting that the video surveillance did
not show the context of plaintiff’s life).

45. Minutello, supra n.26; Dorsey v. Provident Life & Accident Ins. Co., 167 F. Supp.
2d 846, 856 (E.D. Pa. 2001); Marziale v. Hartford Life and Accident Ins. Co., 2002 WL
1359639 [*pg 7] (E.D. La. June 20, 2002) (videotape surveillance of less than two hours
over a 48-hour period insufficient to demonstrate that defendant acted within its dis-
cretion in the face of strongly contradictory evidence) cited in 7Toth v. Automobile Club
of California LTD Plan, 2005 WL 1877150 (C.D. Cal. January 27, 2005); Claussen v.
Standard Ins. Co., 961 F. Supp. 1446, 1457 (D. Colo. 1997); Gessling v. Group Long
Term Disability Plan for Employees of Sprint/United Management Company, 693
F. Supp. 2d 856 (S.D. Fla. 2010) (less than nine minutes of minimal movement over
the course of four days of observation); Osburn, supra n.31 (one-and-one-half hours
of surveillance over two days); Soron v. Liberty Life Assurance Co., 2005 WL 1173076
at [*p.11] (N.D.N.Y., May 2, 2005) (isolated activities for brief periods of time with no
revelation of consequences); Cross v. Metropolitan Life Ins. Co., 292 Fed. Appx. 888,
892-94 (11th Cir. 2008) (five days of surveillance resulting in two hours of video sur-
veillance produce a “mere snapshot” of plaintift’s activities and failed to take account
of the impact of these activities upon plaintiff); Hertz, supra n.16 (40 hours of sur-
veillance over four days, but only 11 minutes of footage were presented). Cf. Toth v.
Automobile Club of California Long Term Disability Plan (tape recording of four
hours of activity over a 72-hour period not a compelling basis for denying benefits).

46. Dolan v. Prudential Ins. Co. of America, 2012 WL 1669371 [*p.13] (N.D. Cal. May
11, 2012); Fisher v. Continental Casualty Co., 2012 WL 3100560 (D. Mont. July 30,
2012); Bender v. Hartford Life Ins. Co., 2011 WL 3566483 [*p. 14] (N.D. Cal. August
12, 2011). See also Tsoulas v. Liberty Life Assurance Co., 454 F.3d 69, 77 (1st Cir. 2000)
(no abuse of discretion when Liberty considered surveillance video consisting of four
hours per day for three days, even though that evidence represented only a “small-
impliedly non-representative-fraction of a day”); Denmark v. Liberty Life Assurance
Co., 481 F.3d 16, 38 (1st Cir. 2007), vacated on other grounds 566 F.3d 1 (1st Cir. 2009)
(not arbitrary and capricious for Liberty to consider reports and photography from
four days of surveillance that showed the claimant outside for short periods of time
on two of the four days).

47. McKeoun v. Unum Life Insurance Company of America, 2013 WL 4501183 (E.D.
La. August 21, 2013); Fernandez v. Hartford Life and Accident Ins. Co., 2014 WL
1308351(E.D. Mich. March 28, 2014) (surveillance videos “completely contradict
[plaintiff’s] claim of limited functionality”); Utley v. Provident Life & Accident Ins. Co.,
2007 WL 925729 (E.D. Mich. March 26, 2007); Schindler, supra n.34; Cusson, supra
n.5; Ray v. Sunlife Health Ins. Co., 752 F. Supp. 2d 1229 (N.D. Ala. 2010); Turner,
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supra n.17; Finley, supra n.15; Onfrieti v. Metropolitan Life Ins. Co., 320 E. Supp 2d
1250 ((M.D. Fla. 2004); Palma v. Harleyville Life Ins. Co., 2013 WL 6840512 (D.N.J.
December 20, 2013); Mote v. Aetna Life Ins. Co., 502 F3d 601, 609 (7th Cir. 2007);
Howard v. Hartford Life and Accident Insurance Company, 2014 WL 1465702 (11th
Cir. April 15, 2014) (claimant’s credibility was “seriously called into question by the
surveillance video which shows her engaging in activities grossly inconsistent with
her description of her abilities, and in stark contrast to her own treating physician’s
assessments.”)

48. Clark, supra n.37.
49. Osburn, supra n.31.

50. Vlass v. Raytheon Employees’ Disability Trust, 244 F.3d 27, 31-32 (1st Cir. 2001);
Minutello, supra n.26.

51. Note that a treating physician may be less likely to question a participant’s self-
reporting than a plan administrator. As the US Court of Appeals for the Seventh Circuit
commented in Leipzer v. AIG Life Ins. Co., 362 F3d 406, 409 (7th Cir. 2007): (“Most of
the time physicians accept at face value what patients tell them about their symptoms;
but [administrators] must consider the possibility that applicants are exaggerating in an
effort to win benefits (or are sincere hypochondriacs, not at serious medical risk).”).

52. Delong v. Aetna Life Ins. Co., 2006 WL 328398 (E.D. Pa. February 9, 2006) aff'd
232 Fed. Appx. 190 (3rd Cir. 2007); Eppley v. Provident Life and Accident Ins. Co.,
2011 WL 1584075 (E.D. Pa. April 27, 2011); Mozdzierz, supra n.19.

53. Minutello, supra n.26; McGarrab v. Hartford Life Ins. Co., 234 F.3d 1026, 1032
(8th Cir. 2000); Patterson v. Caterpillar, 70 F.3d 503, 505-06 (7th Cir. 1995); Osburn,
supra n.31; Thompson v. Liberty Life Assurance Co. of Boston, 2007 WL 2783364
(D. N.H. September 24, 2007) (plan administrator could take into account surveillance
video and opinions of non-treating physicians); Macon v. Hartford Life & Accident
Ins. Co., 2005 U.S. Dist. LEXIS 9908 (W.D. Ky. May 23, 2005) (termination of benefits
because of videotaped activities and lack of objective medical evidence); Ingravallo v
Hartford Life and Accident Insurance Company, 2014 WL 1622798, 58 E.B.C. 1508 (2d
Cir. April 24, 2014) (while surveillance video alone might not constitute sufficient evi-
dence, Hartford’s determination was based upon far more); Gannon v. Metropolitan
Life Ins. Co., 360 F.3d 211, 213-15 (Ist Cir. 2004) (surveillance video supported by a
functional capacity evaluation (FCE) conducted by a physical therapist, the opinion
of an independent medical consultant who viewed the claimant’s file; a transfer-
able skills analysis prepared by a vocational consultant; and a denial of a claim for
Social Security benefits); Agin v. Liberty Life Assurance Company of Boston, 2006 WL
1722228 (W.D. Mich. June 21, 20006) (opinions of five physicians based in part upon
video surveillance was sufficient); Corvi v. Eastman Kodak Long Term Disability Plan,
2001 WL 484008 (S.D.N.Y. May 8, 2001) (surveillance and other medical information
showed that claimant was not totally disabled); Eady v. American Cast Iron Pipe
Company, 203 Fed. Appx. 326 (11th Cir. 2006) (testimony of physicians bolstered by
videotape surveillance); Takata v. Hartford Comprebensive Employee Benefit Service
Company, 55 E.B.C. 1975, 2012 WL 4903857 (E.D. Wash. October 16, 2012), aff'd 58
E.B.C. 2420, 572 Fed. Appx. 447 (9th Cir. 2014) (opinion of physicians and functional
assessments including the initial assessment of claimant’s treating physician in addi-
tion to video surveillance).
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